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Introduction 


Tt set out from a unified popular will and was therefore incompatible 
with the structure of the German party system, which reflected the 
pluralist character of German society . . . It insinuated at the same time 
the existence of a party government and a Reich President ‘standing 
above parties’. Since the Weimar constitution avoided an answer to the 
question whether the Republic was supposed to be a party state, it 
induced a kind of political schizophrenia. The Weimar Republic suffered 


from a defect of birth, on which it ran aground.” 


In the decades since Ernst Fraenkel wrote his damning critique of the Weimar 
Constitution, the historical assessment of Weimar Germany’s ‘Jurisprudence of Crisis’ 
— as termed by Arthur Jacobson and Bernhard Schlink — has taken a more holistic 
approach.2 Instead of merely focusing on the constitution’s chief architect, Hugo 
Preuss, historians have examined the full scope of German constitutional scholarship 
in the years after the founding of the Weimar Republic. Attitudes towards parliament 
were not fixed as a result of a constitutional ambiguity, but were shaped by debates 
and disagreements that continued well into the final years of the Republic. But while 
Fraenkel’s fatalistic perspective might be outdated, his postulation of two chief 
interpretations of the Constitution — between advocates of political pluralism, parties, 
and parliamentary government, and advocates of a presidential authority based on 
plebiscitary democracy — identified the fundamental disagreement of the nature of 
1 Ernst Fraenkel, quoted in Peter Stirk, ‘Hugo Preuss, German Political Thought and the Weimar 
Constitution’, History of Political Thought 23.3 (2002), p. 502. 


2 Arthur J. Jacobson and Bernhard Schlink, ‘Introduction: Constitutional Crisis’, in Arthur J. 
Jacobson and Bernhard Schlink (eds), Weimar: A Jurisprudence of Crisis (London, 2002), pp. 1-40. 
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parliament in the Weimar Republic. The Republic came into existence in a period 
where many of the greatest jurists, political theorists, and politicians of Western 
Europe were attempting to understand what was already widely seen as a crisis of 
‘liberalism and the state’.3 This study will examine their conceptions of the nature, 


function, and problems of parliamentary democracy. 


Most historiography presents Weimar’s intellectual culture as overwhelmingly hostile 
to parliamentarism. According to Hans Mommsen, ‘the prevailing constitutional 
thought’ of Weimar Germany was overwhelmingly conservative and hostile towards 
‘the party state’.4 Joseph Bendersky similarly blames the illiberalism of Weimar’s 
constitutional scholars and political theorists with undermining public trust in 
democratic party politics. He particularly emphasises Marxists, who considered 
parliament a mere tool of capitalism.5 Kari Palonen argues that the pro-parliamentary 
attitudes of Max Weber and socialist Eduard Bernstein place them in the ‘marginal 
minority’, whereas Anthony McElligott disagrees, placing Max Weber alongside other 
advocates of presidentialism such as Carl Schmitt and Hugo Preuss, saying instead 
that it was their anti-parliamentary ideas that ‘shaped the political landscape.’® 


Furthermore, Christoph Schoenberger’s argues that ‘pro-republican’ theorists 


‘..conceived of democracy more as an organic unity of the people than as a 


system for the orderly resolution of conflict.’7 


3 Miguel Vatter, “The Political Theology of Carl Schmitt’, in Jens Meierhenrich and Oliver Simons 
(eds), The Oxford Handbook of Carl Schmitt (Oxford, 2017), p. 236. 

4 Hans Mommsen, The Rise and Fall of Weimar Democracy (London, 1996), pp. 192-3. 

5 Joseph Bendersky, Carl Schmitt: Theorist for the Reich (Princeton, 1983), p. 66. 

6 Kari Palonen, ‘Political Theories of Parliamentarism’, in Pasi Ihalainen, Cornelia Ilie, and Kari 
Palonen (eds), Parliament and Parliamentarism: A Comparative History of a European Concept 
(New York, 2016) pp. 223-4; Anthony McElligott, Rethinking the Weimar Republic: Authority and 
Authoritarianism 1916-1936 (London, 2014), p. 182. 

7 Christoph Schoenberger, ‘Introduction’, in Jacobson and Schlink (eds), Weimar, pp. 114. 
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Christopher Caldwell argues the opposite — that Germany’s constitutional scholars 
believed that parliament had a crucial role in ‘promoting social peace’ through 
fostering ‘discussion and compromise.® Ellen Kennedy affirms that this formed part of 
the basis of ‘liberal theory’ — an intellectual tradition that asserted the role of 
parliament in promoting truth and understanding through free and open debate, and 
also that from this ‘dialectic of opinions’ the general will of the people could be 
formed.? Finally, McElligott has also proposed a broad intellectual model for 
‘competing visions of political authority in Weimar Germany, split between 


‘democratic authority, authoritarian democracy and dictatorship.’!° 


These disagreements present various questions about how to understand intellectual 
perspectives of parliament in Weimar Germany. It is therefore necessary to investigate 
the nuances of the thought of the most prominent theorists of parliament, in order to 
build up an understanding of broader intellectual attitudes. I intend to discover the 
differences and similarities in perspectives of each writer that not only marked them 
and their arguments as unique, but potentially as part of a wider intellectual strain. 
From this, it will be possible to evaluate whether certain perspectives dominated 
Weimar’s constitutional scholarship, or at least its intellectual culture. Finally, this 


essay will evaluate which of these ideas were crucial to theories of state legitimacy. 


The source material used for this dissertation is almost entirely in the form of books, 


treatises, and articles. Much of the most critical primary source material has been 


8 P. C. Caldwell, Popular Sovereignty and the Crisis of German Constitutional Law: The Theory and 
Practice of Weimar Constitutionalism (Durham, 1997), pp. 140-1. 

9 Ellen Kennedy, ‘Introduction’, in Carl Schmitt, The Crisis of Parliamentary Democracy, trans. Ellen 
Kennedy (Cambridge, 1988), p. xix. 

10 McEligott, Rethinking, pp. 180-1. 


translated into English, providing sufficient overview of the most relevant contribution 
to Weimar Germany’s intellectual discourse. The focus of this research lies within 
scholarly and academic texts, where there is a greater degree of conceptual clarity, and 
honest and rigorous engagement with the relevant theoretical questions. This is 
ultimately where most critics focused their attention both in debate and in scholarly 
articulation more broadly. While this study draws from a wide range of perspectives, 
it was necessary to interrogate the most influential and comprehensive texts in far 
more depth. Arthur J Jacobson and Bernhard Schlink’s Weimar: A Jurisprudence of 
Crisis provides an invaluable cross-section of constitutional scholarship, notably 
containing translations of Hans Kelsen, Rudolf Smend, Hermann Heller, and Hugo 
Preuss. I also substantially draw from Carl Schmitt’s controversial yet erudite The 
Crisis of Parliamentary Democracy; the influential Political Writings of Max Weber; 


and the socialist Eduard Bernstein’s Lectures and Essays on Ideology.“ 


This dissertation postulates that the decisive disagreement between theorists of 
parliamentary democracy was whether parliament could represent the will of the 
people. Advocates of parliament believed that it could integrate and unify Weimar’s 
antagonistic social classes into one national will, whereas critics of parliament believed 
that only a president elected by plebiscite, and therefore representing the whole 
people, could preserve unity in the face of parliamentary factionalism. I have classified 
those belonging to the former camp as ‘parliamentary nationalists’, and those 


belonging to the latter camp as ‘presidential nationalists. 


11 Max Weber, Political Writings, trans. and ed. P. Lassman and R. Speirs (Cambridge, 1994); Marius 
Ostrowski, Eduard Bernstein on Socialism Past and Present: Essays and Lectures on Ideology 
(2021), https://www.academia.edu/56349538/Eduard_Bernstein_on_Socialism_Past_and_Present 
[accessed 20/04/2021]. 


The investigation is structured around three broad attitudes. Chapter one examines 
how the parliamentary nationalists attempted to justify parliament through attempts 
to reconcile liberalism and democracy. Chapter two discusses how the presidential 
nationalists attempted to discredit the institution of parliament, while remaining 
faithful to the constitution. Finally, chapter three examines an underexplored area in 
the historiography of attitudes towards parliament — that from the ideological 


opponents of the republic itself — the Marxists and the Nationalist Right. 


Parliamentary Nationalism 


Hans Kelsen, Rudolf Smend, and Hermann Heller were some of the most 
influential scholars of the Weimar Republic. Their writings, central to the corpus of 
pro-parliamentary republican scholarship, reveal a thorough attempt to demonstrate 
how parliament could reconcile liberalism and democracy within the strictures of the 
Weimar Constitution. They investigated the limits of social pluralism, the basis for 
parliamentary function, and its critical role in forming and thus representing the will 


of the people. 


Hans Kelsen, the prominent left-liberal Austrian jurist and legal philosopher, was 
an ardent advocate of parliamentary democracy. Even before moving to Germany from 
Austria in 1929, Kelsen exerted substantial influence on the politics of his German 
contemporaries and was also involved in some of the most important legal disputes on 


the role of parliament in Weimar Germany. ?2 


12 Clemens Jabloner, ‘Introduction’, in Jacobson and Schlink (eds), Weimar, p. 72. 
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In response to what he saw as growing hostility towards parliamentarism, Kelsen 
wrote a tract declaring the indispensability of parliament to the functioning of modern 
nation-states. On the Essence and Value of Democracy was published in 1929 and 
provided a rebuttal to those who spoke ‘of the “crisis,” the “bankruptcy,” and even the 
“agony” of parliamentarism.’3 Kelsen believed that democracy could theoretically 
reconcile and embody two principles he held to be fundamental: freedom and equality. 
Not only was it righteous to strive for the preservation of such ideals, it was necessary; 
he believed that the struggle for both was part of the human condition.14 Recognising 
that government necessarily limited individual freedom, he believed that the optimal 
form of democracy would not promote public involvement in as much state activity as 
possible — instead, democracy was best fulfilled when ‘as few people as possible should 
find their wills in opposition to the general will of the social order’.+5 Kelsen therefore 
regarded popular participation in voting for or drafting legislation as unimportant in 
democratic society. It was not necessary for the will of the people to determine state 
policy — merely that both were in accord. 

Kelsen believed that direct democracy was insufficient to facilitate this accordance. 
Direct democracy could only realistically function in small, simple, and predominantly 
uniform societies. It was thus totally unworkable in Germany, whose population was 
enormous, complex, and culturally diverse. It was also industrialised and had 
consequently developed a class system. Kelsen believed class antagonisms to be the 
fundamental political conflict in industrialised states, and that implementing a pure 
majoritarian system posed a serious threat to individual liberty.*® If the more powerful 


class did not attempt to crush the weaker, sending society ‘on a bloody, revolutionary 


13 Hans Kelsen, ‘On the Essence and Value of Democracy’, trans. Clemens Jabloner, in Jacobson and 
Schlink (eds), Weimar, p. 95. 

14 Ibid., p. 84. 

15 Ibid., p. 87. 

16 Jabloner, ‘Introduction’, in Jacobson and Schlink (eds), Weimar, p. 71. 
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way to catastrophe’,!”? there was still the threat of oppression and restriction of 
individual rights of the weaker class. Only political parties, forced to engage in rational 
and peaceful debate with each other, could prevent class-based dictatorship, leading 
Kelsen to declare that ‘A democracy is necessarily and unavoidably a party state.”8 
Representative democracy was a ‘compromise between the democratic demand of 
freedom and the principle of division of labor’ .19 Furthermore, by protecting the rights 
of minorities and including them in the political process, the nation could more easily 
compromise and achieve unanimous decision-making, fulfilling Kelsen’s standard for 
political freedom and democratic unity. However, parliament’s integrating power was 
limited primarily to class. It could not reconcile significant cultural or ethnic 
differences, and therefore relied on ‘a society with a relatively homogeneous culture, 
in particular with the same language’.2° 

It was therefore necessary to dispel the argument of his critics that ‘the will of the 
state formed by parliament is not at all the will of the people’, and justify his belief that 
parliament itself, facilitating “compromise among opposing interests’, forms ‘the “will” 
of the community’, and had an important role in ‘creating general norms’.2! He 
described how ‘the “people” as a unity’, ‘split by national, religious, and economic 
conflicts, [...] is - according to sociological findings - more a bundle of groups than a 
coherent mass of one and the same aggregate ’.22 Appeals to the will of the people made 
by anti-democratic Nationalist or Communist governments, who ruled without 
parliament, were therefore deceptive, and merely represented ‘the absolute rule of a 


single interest groups which, unwilling to take account of opposing interests, 


17 Kelsen, ‘On the Essence’, in Jacobson and Schlink (eds), Weimar, p. 104. 
18 Tbid., p. 92. 

19 Tbid., pp. 96-97. 

20 Tbid., p. 104. 

21 [bid., p. 93; p. 100. 

22 Tbid, p. 90. 
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attempted to disguise itself as an “organic,” “true,” “well understood” collective 
interest.’23 Caldwell’s interpretation that Kelsen saw the invocation of the ‘popular will’ 
as mere ‘ideology’ is therefore misleading.?4 

Parliament had another primary function. Despite being fundamental to facilitating 
the democratisation of industrial societies, Kelsen believed that its ‘essence’ ultimately 
lay in its capacity to provide a ‘sociotechnical means of creating the state’s order’ — in 
other words, to govern society effectively.25 Parliament was necessary not only to 
uphold freedom, equality, and represent the will of the people, but also for the proper 
functioning of modern society. In fact, it was parliament’s superior capacity to form 


the will of the people in industrial society that made it the most effective form of 


government. 


Rudolf Smend was an expert on constitutional law in Weimar Germany. His primary 
theoretical contribution was his ‘theory of integration’, which he expounded in his 
1928 work Constitution and Constitutional Law.?° Similarly to Kelsen, Smend argued 
that the primary role of government was ‘group formation’ through the ‘creation of a 
specific common political attitude’ among its citizens.2” Thus the essence of parliament 
lay in a process of discussion, mediation, and compromise, wherein individual wills 
could be integrated into a unified will of the people. 

Smend devoted a portion of the text to respond to Schmitt’s Crisis. Schmitt had 
argued that the essence of parliament - that of discussion oriented toward truth - was 
being corrupted and channelled into the private sphere. Instead of ‘balancing opinions 
23 Ibid., pp. 93-94. 

24 Peter Caldwell, ‘The Weimar Constitution’, in Nadine Rossol and Benjamin Ziemann, The Oxford 
Handbook of the Weimar Republic (Oxford, 2020), p. 129. 

25 Kelsen, ‘On the Essence’, in Jacobson and Schlink, Weimar, p. 98. 

26 Stefan Korioth, ‘Introduction’, in Jacobson and Schlink (eds), Weimar, p. 207; Rudolf Smend, 


‘Constitution and Constitutional Law’, trans. Stefan Korioth, in Jacobson and Schlink (eds), Weimar. 
27 Smend, ‘Constitution’, in Jacobson and Schlink (eds), Weimar, p. 226. 
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in public debate’, decisions were now being made in ‘small and exclusive committees 
of parties [...] behind closed doors.’28 But where Schmitt believed that such 
circumstances proved decisive against the intellectual foundations of — and thus 
totally discredited — parliamentary democracy, Smend endeavoured to prove that, 
while not factually incorrect, Schmitt had hardly identified the beating heart of 
parliament. Parliamentary discussion did not aim to arrive at truth, but creative 
generation of the unified state body itself, which was fulfilled through ‘elections, 
parliamentary negotiations, cabinet formation, [and] popular referenda’. Whatever 
occurred within internal party proceedings was utterly irrelevant to this fundamental 
purpose.?9 

Like Kelsen, Smend believed that society was fundamentally divided, and therefore 
the German parliament was required for the ‘formation of the popular will’.3° Only 
through parliament could such unity be created - through ‘the possibility of future 
participation in power’ for political minorities, ‘pulling them actively into state life 
through the battle for such participation.’ The active participation in state life would 
eventually integrate Germany’s various social groups into the German State. Without 
parliament, Germany would descend into ‘a congress of nationalities for particularistic 
transactions’.31 Besides cooperation and debate, Smend viewed conflict itself as 
necessary to encourage the inclusion of all social groups within government. The 
expression and subsequent resolving of grievances was essential to the formation of a 
common will, even if it meant that the state was constantly reforming and reshaping 


itself. 


28 Schmitt, The Crisis, pp. 49-50. 

29 Smend, ‘Constitution’, in Jacobson and Schlink (eds), Weimar, p. 225. 
30 Ibid., p. 223. 

31 Ibid., p. 226. 
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Smend has been criticised more for what his conceptualisation left out rather than 
what it contained. For example, unlike Kelsen, Smend did not critically examine, nor 
did he propose new ways of understanding the interplay between liberalism and 
democracy within the state order. Stefan Korioth has argued that Smend’s lack of 
engagement with ‘democratic, pluralist’ concerns regarding political parties, 
institutions, and economic classes, as well as his predominant concern with forging 
state unity renders his pro-parliamentary perspective fundamentally limited.32 Some 
historians have gone further; Caldwell argues that Smend ultimately sympathised with 
more authoritarian modes of government, and in 1927, denied the legitimacy of 
parliament in representing the will of the people. He reads into Smend’s discussion of 
Italian Fascism a belief that it was a superior form of democracy, as it was more 
ideologically equipped to form an authentic and robust national unity than either 
liberalism or parliamentarism.33 Both of these views are rather uncharitable; Smend’s 
consideration of how to integrate political minorities and his emphasis on the 
importance of ‘parliamentary negotiations’ and ‘cabinet formation’ demonstrate a 
serious engagement with republican and democratic ideas. Caldwell’s claim is even 
more doubtful — by 1928 he was precisely affirming the role of parliament in creating 
national unity. Nevertheless, Caldwell admits he would only become more staunchly 
republican into the 1930s.34 Ultimately, Smend’s greatest contribution to 


constitutional scholarship came at a time when he was already firmly republican. 


Smend’s theory of state integration had a key influence on another prominent 


contemporary legal scholar, Hermann Heller.35 While he affirmed that parliament’s 


32 Korioth, ‘Introduction’, in Jacobson and Schlink (eds), Weimar, pp. 211-2. 

33 Caldwell, Popular, p. 125. 

34 Ibid., p. 136. 

35 Duncan Kelly, ‘Carl Schmitt’s Political Theory of Dictatorship’, in Meierhenrich and Simons (eds), 
The Oxford, p. 217. 
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primary function was its creation of political and hence national unity, his perception 
of society was fundamentally different from that of either Smend or Kelsen. The 
essence of parliament lay neither in Schmitt’s open truth-seeking formulation nor 
Smend’s belief in the capacity for national integration of a pluralist society. Instead, it 
could be found in the sense of mutual understanding and respect, fostered by a shared 
national culture, which promoted cooperation between citizens across social divides. 
Similarly to Kelsen, Heller believed ‘a certain degree of social homogeneity’ was 
necessary for parliamentary procedure to be successful. Contra Schmitt, he asserted 
that ‘intellectual history shows as the basis of parliamentarism the belief, not in public 
discussion as such, but in the existence of a common foundation for discussion and 
thus in the possibility of fair play for one’s internal political opponent.’3° Thus Heller 
believed that the principle of open rational debate relied on shared customs, cultural 
values, and a sense of good-will. Heller’s concept of social homogeneity is counter- 
intuitive — it was not a function of an egalitarian social structure, but a ‘social- 
psychological state’ in which every citizen believed they were part of the same 
community. If a ‘we-conscious’ mindset was shared by enough people, it would result 
in the successful ‘social psychological equalization’ of the national community.37 For 
example, it was not necessary to level Germany’s class distinctions to achieve ‘social 
homogeneity’; classes could still exist as long as an ‘equality of conventions’ 
guaranteed harmony between them. What was important was preventing 
consciousness of class antagonisms. Heller admitted that such a concept was vague 
and elusive, but provided ‘common speech and a common culture and political history’ 


as potential bases for its emergence.3® 


36 Hermann Heller, ‘Political Democracy and Social Homogeneity’, trans. David Dyzenhaus, in 
Jacobson and Schlink (eds), Weimar, p. 260. 

37 Ibid., p. 261. 

38 Ibid. 
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Heller did not imagine that mere social homogeneity could prevent political 
pluralism and conflict from emerging. Nevertheless, a certain degree was necessary to 
facilitate ‘the specific task of politics’ — that is, the ‘the ‘unifying of wills [within] the 
democratic state’, where ‘the people as a plurality is supposed consciously to form itself 
into the people as a unity.’39 Social homogeneity was only a component of Heller’s 
conception of the role of parliament political parties were ‘essential factors’ to ‘state 


integration’ and preventing the breakdown of civil society.4° 


The influence of these ideas greatly contributed to the pro-parliamentary milieu 
within constitutional scholarship. One example is the left-liberal legal scholar Richard 
Thoma, a staunch defender of the central role of parliament in government. He 
described ‘the “genius” of Rudolf Smend’s concept of ‘substantive integration’, and 
affirmed the crucial role of parliament in forging ‘national solidarity’ through the 
representation of interest groups and political minorities.41 He saw the ambiguity of 
the Weimar Constitution as proof of the imperfect way Weimar had appealed to its 
pluralist society in order to achieve a compromise that — while imperfect — successfully 
integrated the whole nation.42 Similarly, Gerhard Anschutz argued that the sovereignty 
of the ‘German people’ could only be understood as an expression of ‘the people 
[acting] through a parliament’. The origin of the Constitution’s legitimacy lay in the 


fact that it was created ‘through the will of constitutive popular representation’.43 


39 Ibid., pp. 259-60. 

40 Hermann Heller, “The Essence and Structure of the State’, trans. David Dyzenhaus, in Jacobson and 
Schlink (eds), Weimar, p. 226. 

41 Richard Thoma, “The Reich as a Democracy’, trans. Peter Caldwell in Jacobson and Schlink (eds), 
Weimar, pp. 164-71. 

42 Caldwell, Popular, pp. 77-78. 

43 Gerhard Anschütz, “Three Guiding Principles of the Weimar Constitution’, trans. Walter Pauly in 
Jacobson and Schlink, Weimar, p. 144. 
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Kelsen, Heller, and Smend’s deep commitment to parliamentary democracy is a 
testament to the prominence of parliamentary support in constitutional scholarship 
and political theory. Their individual conceptions of the nature of parliament were 
unique and nuanced, but each author was fundamentally united in their belief in the 
necessity of parliament to forming the will of the people. While Caldwell admits that 
parliament was crucial to the legal concept of ‘national integration’, he unfortunately 
does not go so far as to see it as representing a unified will of the people.44 Indeed, 
Caldwell’s distinction between advocates of either a ‘unified nation under a leader or 
pluralistic interests organized in a parliament’ fails to see that such organisation was 
thought — at least by the parliamentary nationalists — to directly create national 
unity.45 This was the fundamental basis of its legitimacy. Finally, the explicit support 
for political parties in Kelsen and Heller’s writing dispenses with Mommsen’s 


argument that even pro-parliamentary scholars were opposed to the ‘party system’.4° 


Presidential Nationalism 


Max Weber, Hugo Preuss, and Carl Schmitt were more hostile to parliament than their 
colleagues and contemporaries. They were some of the most influential and prominent 
theorists in Weimar’s intellectual culture, but their proposed solutions have drawn 
criticism from historians who impugn their ideological commitment to the Weimar 


Republic. 


44 Caldwell, ‘The Weimar’, in Rossol and Ziemann, The Oxford, p. 134. 
45 Ibid., p. 127. 
46 Hans Mommsen, The Rise, p. 192. 
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Despite his death in 1920, Max Weber’s writings on parliament during the first year of 
the republic had a significant impact on the political attitudes in Weimar Germany. 
Weber’s sharpest critique of parliament was in his article The President of the Reich, 
published in 1919, which, according to Wolfgang Mommsen, marked a ‘turning point 
against pure parliamentarianism’ due to poor first-hand experiences with the 
parliamentary system.47 

It is important to remember that Weber never wanted to scrap parliament. As an 
intermediary institution, it defended against potential threats to the rule of law from 
both above and below, which would take the form of either a tyrannical president or 
‘democracy of the street’ — mob violence.48 He either did not care or did not believe in 
parliament’s ability to foster compromise and reconciliation, focusing instead on its 
ability to promote conflict. Parliament’s function as a competitive arena would allow 
ambitious politicians to hone their leadership skills and become worthy of the role of 
president.49 

Nevertheless, parliament suffered from a plethora of institutional problems which 
decisively undermined parliament’s ability to govern effectively. This was largely the 
fault of the party system, which severely restricted the ability for politicians with real 
political acumen to wield power. Parties were becoming increasingly beholden to 
‘vested economic interests’, and ‘occupational associations’, the latter exerting 
pressure on parties to hire officials and secretaries from pressure groups and party- 
affiliated organisations. If politicians became used to taking orders from donors or 


pressure groups, Weber feared that Germany would soon see ‘a parliament of closed, 


47 Wolfgang J. Mommsen, ‘Introduction’, in Wolfgang J. Mommsen, The Political and Social Theory 
of Max Weber: Collected Essays (Cambridge, 1989), p. 17. See also: Dirk Jorke and Marcus Llanque, 
‘Parliamentarism and Democracy in German Political Theory since 1848’, in Ihalainen (eds), 
Parliament, p. 270. 

48 McElligott, Rethinking, p. 183. 

49 Lassman and Spiers, ‘Introduction’, in Political, pp. xx-xxi; Mommsen, The Political, p. 23. 


15 


philistine minds’.5° Parliament would be dominated by a culture of ‘horse-trading’, 
with politicians motivated primarily to exchange favours merely to secure the 
influence and longevity of their respective parties. Weber also feared that 
parliamentary government, without the aid of the president, could not muster the 
political authority and unity necessary to intervene in the economy. Finally, Weber 
criticised the subversive influence of ‘old professional politicians’, who promoted 
‘political “shopminders” who merely obeyed party directives. Their influence hindered 
the political careers of talented ‘men who enjoy[ed] the trust of the masses’.51 

These were symptoms of what Weber feared most: a parliament that had rendered 
itself effectively apolitical by degenerating into a sclerotic pseudo-bureaucracy. His 
solution was what he termed leader-democracy — a democracy governed by a powerful 
and charismatic president. The president’s legitimacy would rest ‘unquestionably on 
the will of the whole people’ because he was ‘elected directly by the people’, bypassing 
parliament.52 Only a strong president could overcome parliament’s crippling emphasis 
on negotiation, rationalism, and the negation of individual personality in favour of 
procedure, which was especially necessary in a crisis. 

Weber’s condemnation of political parties, and omission of any reference to political 
minority rights has brought into question his commitment to ‘the democratic 
principle’ and liberal values. Indeed, several historians have the concept of leader- 
democracy ‘proto-totalitarian’, or at the very least insufficiently democratic.53 David 
Beetham criticises Weber’s lack of support for ‘democratic values, such as increasing 
the influence of the people’ on government policy.54 Such a view unfairly particularises 
50 Max Weber, ‘The President of the Reich’, trans. and ed. Lassman and Speirs, Political Writings, pp. 
ae pp. 304-6. 

52 Ibid, p. 304. 
53 See Jeffrey Green, ‘Max Weber and the Reinvention of Popular Power’, Max Weber Studies 8.2 


(2008), p. 193. 
54 Beetham, quoted in Green, ‘Max Weber’, p. 194. 
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Weber, when left-liberal pro-parliamentary scholars like Kelsen had already 
formulated theories of democracy which undermined popular participation in the 
political process. As Stanton writes, Weber’s writings should be seen as an honest 
attempt to reconcile authority and democracy.55 Dana Villa and Wolfgang Mommsen 
point out that Weber’s ‘functionalist’, as opposed to a liberal ‘normative’ perspective, 
is the basis for such criticism.5° Nevertheless, Villa is right to insist that Weber’s 
conceptualisation of leader-democracy remained firmly within a ‘parliamentary- 
constitutional framework’. Weber’s ideal leader was ‘not Napoleon I or Napoleon HP, 


[but] Gladstone’.57 


Parliament received its most comprehensive critique at the hands of Carl Schmitt in 
his 1923 treatise The Crisis of Parliamentary Democracy. Even though Schmitt 
positioned himself as a defender of the constitution against its fatal parliamentary 
weakness, he was nevertheless on the illiberal fringe of constitutional scholarship, and 
his relationship with republicanism remains ambiguous.58 

Schmitt’s illiberal interpretation of the constitution separated himself substantially 
from most of his colleagues. But whether Schmitt was personally inclined towards or 
against republicanism, or even if he - as Ulrich Preuss asserts - subverted the Weimar 
Constitution’s ‘basic political intentions and spirit’ in his writing, either mistakenly or 


deceptively, is beyond the scope of this essay.59 Putting aside an analysis of his 


55 Timothy Stanton, ‘Popular Sovereignty in an age of mass democracy’, in Richard Bourke and 
Quentin Skinner (eds), Popular Sovereignty in Historical Perspective (Cambridge, 2016), p. 323. 

56 Ibid; Wolfgang Mommsen, The Political, p. 17. 

57 Dana Villa, “The Legacy of Max Weber in Weimar Political and Social Theory’, in Peter Gordon and 
John McCormick (eds), Weimar Thought: A Contested Legacy (Princeton, 2013), pp. 77-79. 
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intentions, and without anachronistically identifying a justification for Hitler’s seizure 
of power in his earlier writings, suffice it to say that Schmitt’s writing itself should not 
be seen as an attack on the Republic. Not only did liberal republicans seriously engage 
with his criticisms, his writings were ignored by the anti-Republican Nationalists until 
the 1930s.°° Despite his illiberalism, he engaged with republican concepts and liberal 
political theory ‘on its own terms’, and consistently affirmed the legitimacy of the 
Weimar Constitution until the Nazi seizure of power.®! Kelsen’s accusation in 1931 that 
he was arguing in favour of constitutional monarchy is the exception that proves the 
rule.®2 Schmitt did not argue ‘against the constitution’; instead, as McCormick argues, 
he wrote in defence of the Weimar Constitution in an attempt to purge it of ‘its liberal 
limitations’.®3 

According to Schmitt, parliament’s legitimacy derived from its capacity to fulfil its 
intellectual foundations, which was based on the discovery of truth. Political measures 
were to be discussed rather than dictated, and cooperation was based upon a mutual 
rational appreciation, or at least persuasion, of the truth of certain matters. 
Parliament, if it lived up to its intellectual foundations, would create laws ‘out of a 
conflict of opinions (not out of a struggle of interests)’.°4 This required representatives 
to have a ‘willingness to be persuaded, independence of party ties, [and] freedom from 
selfish interests.’5 ‘If parliament should change from an institution of evident truth 


into a simply practical-technical means’, he wrote, it would become illegitimate, ‘and 
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parliament is then finisheď’.66 Thus, for Schmitt, Weimar’s party-politics 
compromised its very foundation. Germany’s politicians were ‘not concerned with 
discovering what is rationally correct’, but confronted each other merely as self- 
interested parties, motivated only by electoral success.®7 

Schmitt attacked the arguments of the parliamentary nationalists from every angle. 
He believed that the contradictions inherent in their understanding of democracy were 
insurmountable. He started with fundamental principles. Equality, if applied 
universally, would ‘be an irresponsible stupidity’. Individuals could not be abstracted 
from their necessary position in society and made ‘politically equal’ without having 
equality fundamentally ‘robbed of its value and substance’. The delineation between 
governor and governed, citizen and alien, which were fundamental to modern 
statehood, demonstrated the necessity for limits on ‘absolute equality’. Furthermore, 
unlike Kelsen, Schmitt believed liberty and equality were not ultimately reconcilable. 
They were instead a ‘confused combination’ that Rousseau had ‘incoherently’ welded 
together in Du Contrat Social.69 Such confusion was compounded in the attempt to 
reconcile ‘liberal parliamentary ideas and mass democratic ideas’.7° 

Because of this, many other practical functions of parliamentary democracy broke 
down. Parties merely represented ‘social or economic power-groups’, journalism 
degenerated into a ‘propaganda apparatus’, appealing to ‘immediate interests and 
passions’.7! Schmitt even doubted that parliament facilitated the selection of the best 


leaders.72 Parliament had become ‘a mere facade’, where 
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‘small and exclusive committees of parties or of party coalitions make their 
decisions behind closed doors, and what representatives of the big capitalist 
interest groups agree to in the smallest committees is more important for the 
fate of millions of people, perhaps, than any political decision.’73 


Schmitt mirrored Kelsen’s argument that ‘democracy as such has its own value 
without reference to the content of the politics pursued’ — e.g., whether the demos 
actively participated in making political decisions. He nevertheless rejected what he 
saw as the liberal understanding of democracy — that due to the ‘manipulation of 
public opinion [...] the people can be deceived’, and as such an educated ‘minority 
might express the true will of the people’.74 Schmitt twisted this logic to argue that 
‘dictatorship is not antithetical to democracy’ as long as the ruled identified with the 
ruler — in other words — if the president rested on the popular will, the source of state 
legitimacy.75 Parliament was totally unnecessary, and was in fact a hindrance to the 
people’s collective unity; ‘the whole German people’ were already capable of acting ‘as 
a unity’, and could ‘express its will [...] together and assert itself despite all pluralistic 
divisions.’76 Such a will could only be expressed in a president strong enough to uphold 
the unity of the Republic - an ‘unimpeachable’ ‘commissarial dictator’, who had licence 


to wield extra-legal power to defend the constitution in a crisis.77 


The final prominent advocate of presidentialism was Hugo Preuss, the drafter of the 
Weimar Constitution.” Preuss was a left-liberal legal scholar who believed that a 


balance of power between a strong president elected by plebiscite, and the Reichstag, 
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would guard the people against tyranny. His views on the relationship on the 
president, parliament, and the will of the people, reveal a unique approach to 
understanding the expression of the will of the people. 

Preuss’s view of parliament was this: 'the differentiation of the legally normativized 
and organized expression of the common will through a plurality of organs is, in 
contrast to the absolute state, the conceptual essence of the constitutional 
Rechtsstaat.’79 While first elucidated in 1902, his writings continued to affirm this 
perspective several years after the founding of the Weimar Republic.8° Thus, Preuss’s 
view was that the essential legitimacy of the republic lay in the fact that it 
differentiated and pluralised the will of the people through its expression in various 
government organs. Thus, Preuss did not, as Schoenberger alleges, fail to break with 
the authoritarianism of Imperial Germany. Indeed, Peter Stirk is far more convincing 
in his assessment that Preuss’s perspective on parliament was innovative and based in 
the liberal republicanism of Weimar Germany.®! Furthermore, Schoenberger’s 
interpretation that Preuss believed only a powerful president could represent the 
‘organic’ will of the people against a sectarian parliament is similarly unconvincing.®2 
Preuss certainly believed that the president should wield extensive power — but he 
alone could not represent the will of the people. 

Preuss’s understanding of parliament was based in its relationship to the other 
organs of government. Parliament itself did not embody the will of the people — 
instead, because ‘genuine parliamentarism assumes two essentially co-equal highest 
state organs’ of parliament and president. Consequently, the state could embody and 


defend the will of the people by ensuring that both the President and the Reichstag 
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could hold the other to account.83 Presidential tyranny as well as the ‘absolutism of 
parliament’ could subvert the will of the people.84 Unlike his contemporaries, Preuss 
was an ardent defender of not only the party system, but of internal party 
organisation.85 Unlike Weber, he saw them not as bloated bureaucracies, forced to 
payroll secretaries and activists — in fact, parties were ‘a completely constructed set of 
wheels’, a sophisticated machine ‘ready to take over’ if the ruling party proved 
themselves incapable.’ Nevertheless, Preuss did not place too much faith in this idea. 
This is shown in his support for Schmitt’s ‘presidentialist interpretation of the 
constitution’, as well as his reading of Article 48, which granted the president the 
authority of a commissarial dictator.87 

Preuss was the only scholar to seriously engage with the anti-capitalist critiques of 
liberal democracy made by the Marxists and Nationalists. Both agreed that liberal 
democracy facilitated the economic predominance of ‘monopoly capitalism’, but 
whereas the Marxists argued that the solution was the empowerment of the working 
class and the unions, the Nationalist solution lay in an iron-fisted autocrat. Preuss, 
however, assures them that capitalism posed no threat to ‘the great mass of voting 
citizens’.88 Preuss was hopeful that the critics of the Weimar Republic would be proven 
wrong. The German people, ‘sharing common historical experiences’ and ‘a common 
language’ would form a ‘national self-consciousness’ that could not be subverted by 


party in-fighting.89 Parliamentary democracy would lead to greater integration of the 


83 Hugo Preuss, quoted in Stirk, ‘Hugo’, p. 514. 

84 McElligott, Rethinking, p. 184. 

85 Stirk, ‘Hugo’, p. 510. 

86 Hugo Preuss, quoted in Stirk, ‘Hugo’, p. 509. 

87 Bendersky, ‘Carl’, p. 276; Ibid., pp. 77-78. 

88 Hugo Preuss, “The Significance of the Democratic Republic for the Idea of Social Justice’, trans. 
Christoph Schoenberger, in Jacobson and Schlink, Weimar, p. 118; Ibid., p. 125. 

89 Preuss (1919), quoted in Kennedy, ‘Introduction’, in Schmitt, The Crisis, p. xxii. 


22 


people into the nation, which would encourage greater social equality and state 


stability.9° 


If anyone belongs to the pre-Republican authoritarian tradition, it was the “German 
Mandarins’ — academics so called by Fritz Ringer for their prominent position in 
German universities.” Such men did not share republican ‘values’, but reluctantly 
resigned themselves to the ‘necessity’ of the new republican government.92 Their 
writings represent the conservative wing of anti-parliamentary criticism. 

The German Mandarins condemned party politics as ‘factional, divisive, and 


999 


“utilitarian”’.9°3 Weber’s influence is clear on Friedrich Naumann and Friedrich 
Meinecke who both ascribed to his concept of leader democracy.94 Meinecke would 
also reaffirm parliament’s ability to ‘make possible the rise of significant talents to 
power’ and criticise ‘parliamentary interest bargaining’. Nevertheless, Meinecke 
perspective was firmly anti-democratic; he hoped ‘that democracy could be organized 
to provide its own cure’ through an elected leader who could ‘direct’ the will of the 
people.%5 Anti-democratic sentiment is also clear in Carl Friedrich Goerdeler’s disdain 
for parties who sacrificed the well-being of the whole nation to appeal to ‘volatile mood 
of the masses’. He even demanded the revocation of Article 54, to facilitate the 
‘sensible leadership’ of a ‘plebiscitary leader not beholden to political parties’.9° 


Thomas Mann’s defence of democracy in On the German Republic denounced 


supporters of ‘representative assemblies [and] party conventions’ as ‘impoverished 
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philistines with empty minds and arid hearts.’97 Finally, Heinrich Triepel believed that 
parliament harboured, and indeed, fostered mediocrity, hindering the entry of 
“valuable persons.”98 A strong president, especially in a crisis, was necessary to 


overcome capricious and self-interested party government.99 


Thus, plebiscitary legitimacy, while crucial to the theories of Schmitt and Weber, 
was not to the rest of the presidential nationalists. Nevertheless, while this chapter has 
argued for the legitimate republicanism of presidential nationalists, it does not seek to 
emphasise connections between them. As Wolfgang Mommsen notes, Schmitt’s 
illiberal dictatorship was a ‘radical departure’ from Weber’s idea of leader 
democracy.!©° Neither did the concept of leader-democracy represent ‘the illiberal 
nationalism of Wilhelmine Germany’. As Stanton convincing argues, Weber’s 
perspective was a ‘novel’ attempt to reconcile democracy and state authority.1°: Those 
conservative critics of the parliamentary system whose ideas did stretch back before 


1918 were largely peripheral to discussions of the Weimar Constitution. 
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Anti-republicans 
Nationalists 


Anti-republican Nationalists opposed social and political pluralism, advocated strong 
leadership, nationalism, and corporatism, and an organic, hierarchical government 
structure.1©2 The liberal, pluralist, market-oriented values of liberal democracy already 
rendered parliament illegitimate, but Nationalists reserved plenty of specific criticism 
for the institution of parliament itself. Because of the similarities of Nationalist 
criticisms of parliament, it is useful to examine their collective works thematically. 
Three texts exemplify the most detailed Nationalist criticisms of parliament: Arthur 
Moeller van den Bruck’s Germany’s Third Reich, Oswald Spengler’s Prussianism and 


Socialism, and Adolf Hitler’s Mein Kampf.1©3 


Nationalists and Conservative Revolutionaries — the latter denoting a right-wing 
political movement of whom both Moeller and Spengler were a part — unsurprisingly 
made very few attempts to engage with specific republican ideas, and when they did, 
it was limited. For example, when Hitler impugned the authenticity of public opinion, 
he blamed the ‘Jewish press’ for perpetuating ‘an overwhelmingly impressive and 
persistent system of ‘information’, which disguised ‘the devastating influence of 


parliament’.1o4 Spengler remarked that parliamentarism was incompatible with 
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‘government by the people’,!°5 but did not explore this idea further. Moeller similarly 
complained of 

‘the nonsense which gives a party or coalition government the formal right 

until the next elections to decide all the questions on which the fate of the country 

depends, even if in the meantime new circumstances have arisen which had not 

been foreseen at the time of the last election.’ 
Referenda was the obvious solution, yet he dryly remarked how ‘the parties in Weimar 
found [it] to be highly inconvenient because it was “an unparliamentary expedient” - 
and thoroughly democratic.’!°° 

The anti-Republican Nationalists also touched on how parliament specifically could 

not live up to its own democratic standards. Moeller remarked on how party 
programmes failed to even represent the wishes of their own voter base, and Spengler 
claimed that ‘the absurd goings-on in the National Assembly’ had curated ‘contempt 
for the parliamentary idea’ to the point where the public viewed parliament with 
‘absolute indifference. °7 This does not mean that the anti-Republican Nationalists 


held democratic values — they were merely pointing out its internal inconsistency. 


The most common Nationalist criticism was that parliament promoted a low quality 
of person to the station of political power, and was thus failing in its duty to the people. 
Spengler had grown to detest ‘organised parties, career politicians, [and] periodic 
elections’. 1°8 In his view, the ‘sorry display of ignorance, incompetence, weakness, and 
indignity should suffice to discredit parliamentarism forever in Germany.”°9 Moeller 


was particularly sensitive to this point - his conception of parliament was as a paternal 
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institution that would both embody the virtues of the nation and guide the masses. 
Unfortunately, parliamentary parties were ‘impotent’, ‘self complacent’, and their 
‘blunders [were] inexhaustible’. 1° They ‘became merely institutions for the public 
dissemination of political platitudes. Wisdom based on inheritance, knowledge of 
men, personal experience, were only to be found in the upper houses which still 
remained the preserve of one estate.’ Germany’s ‘intellectuals’ and ‘capitalists’ had 
shunned parliamentary ‘debating matches’. 

Hitler was remarkable in this respect. Despite labelling parliament a ‘cackling’ 
‘babel of tongues’ that ‘wrought discord and disruption’, he did not ascribe them 
‘malice and chicanery’ - rather, he considered them ‘hopeless’, bookish navel-gazers 
out of their depth, unable to apply their theoretical knowledge to the realities of 
politics." His greatest concern was with the parliamentary system, which was 
‘primarily responsible for the crowded inrush of mediocre people into the field of 
politics.’ This was because ‘among the broad masses there is instinctively a definite 
antipathy towards every outstanding genius.’ Parliament would not select for men of 
true leadership, courage, and intellect — but ‘small minds’ who enjoyed ‘bargaining for 
the favour of the majority’.“2 Another fundamental defect was parliament’s lack of an 
accountability mechanism. There was a ‘manifest lack of any individual responsibility 
in the representative body. The parliament passes some acts or decree which may have 
the most devastating consequences, yet nobody bears the responsibility for it.’ Cabinet 
retirement, new coalition formation, parliament dissolution, all disguised and 
dispersed responsibility, so that no ‘definite person’ could be held accountable."3 


Keeping hold of office became the primary concern of politicians, which corroded 
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parliamentary function.4 ‘Huckstering and bargaining’ replaced the common good, 
party obedience overrode individual conscience, and cowardly politicians ‘hid behind 
the backs’ of the majority.5 Parliamentary corruption promoted a culture of 
mendacity, and forced 


‘the individual to pass judgement on questions for which he is not competent 
[which] gradually debases his moral character. Nobody will have the courage to 
say: “Gentlemen, I am afraid we know nothing about what we are talking about. 
I for one have no competency in the matter at all.” 


It was therefore the parliamentary and democratic system itself that created 


‘irresolution’, ‘weakness’, and ‘the failure to adopt a logically consistent policy’.27 


The other most common criticism of parliament was that it was a foreign system 
unfit for the German people. Both Moeller and Spengler believed that parliament ‘was 
a conception imported from the west’, rendered inept because it lacked the necessary 
organic social foundations. As a cultural historian, Spengler unsurprisingly focuses 
much of his criticism on the fact that ““The parliamentary form of government” is a 
specifically English phenomenon’, that relied on English cultural values of gentility 
and ‘conformity of social attitudes’."*8 Moeller emphasises that its roots were not in 
‘values’, but in an ancient process of reconciling the three estates, and securing the 
liberties of each.49 In Germany, where ‘the parliamentary system has no tradition’, 


Germany was totally ‘incapable of embodying’ any of parliament’s noble qualities, 
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retaining only its most dysfunctional aspects, ‘such as the doling out of ministers’ 
portfolios to party leaders’.12° Spengler proclaimed that 
‘all the boundless sterility of our parliamentary system, all the lack of 
manpower, ideas, and accomplishments, all the constant conflict between hostile 
factions and violent pressures, are the direct result of the imposition of a rigorous 
and humanly profound political system onto a people gifted for a completely 
different, if equally rigorous and profound, political order.’!2! 


Hitler was also unique in this respect — parliament was not an English import, but a 
Jewish conspiracy. “The chief goal of the Jew was the victory of democracy, or rather 
the supreme hegemony of the parliamentary system.’ This constituted an attempt to 
undermine Germany through ‘the dunder-headed majority, inefficiency and, last but 


by no means least, knavery.”!22 


The specific and unique criticisms of Moeller, Spengler, and Hitler and other 
Conservative Revolutionaries are also worth investigating, as they relate to broader 
Nationalist critiques of society. Moeller viewed parliament as a mere ‘mechanical 
device’, and lamented that ‘we based our state on a mechanical counting of votes, 
instead of an organic union of its members.’!23 An organic, indigenous form of German 
democracy would express itself not in ‘liberalism, parliamentary chatter and self- 
indulgence’, but ‘stoicism, republicanism and inexorable severity’.124 It would also 
reject procedure, and embrace irrational, charismatic leadership.125 For Hitler, while 
parliament might be a symptom of social decline, a post-Republican national 


community may not necessarily dispense with parliaments, as long as they were 
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organised under a strict hierarchy, according to the ‘aristrocratic[sic] principle, which 
is a fundamental law of nature’. 126 Under an authoritarian government, their unique 
ability to enable good ‘leaders to rise gradually’ might flourish.!27 Hitler also feared 
that democracy would facilitate the growth of the ‘Marxist world pest’.128 For him, 


‘Marxism represents the most striking phase of the Jewish endeavour to 
eliminate the dominant significance of personality in every sphere of human life 
and replace it by the numerical power of the masses. In politics the 
parliamentary form of government is the expression of this effort.’!?9 


Spengler’s anti-capitalism also informed his critique of parliament. He believed that 
‘democracy and universal suffrage are reliable tools of capitalism’,3° and that 
‘parliamentary liberalism’ was in fact a ‘dictatorship of money’.13! Finally, Conservative 
Revolutionary writers Edgar Julius Jung and Hans Freyer both advocated national 
unity against the divisive and socially pluralist parliament that compromised and 


corroded the nation-state. 132 


Marxists 


Unlike Nationalists — whose rejection of democracy was ideological and total - 
Marxists were able to compromise. Marxism saw democracy as a vital concession from 
reactionary social forces and was a step towards workers’ emancipation. Parliament 
was therefore predominantly seen as a means to an end. The Marxist perspective was 


split between two schools of thought: Orthodox Marxists, usually belonging to the 
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KPD, saw parliament as largely ineffective in promoting working-class liberation. On 
the other hand, revisionists were more sympathetic and were usually aligned with the 


SPD.133 


The KPD’s stance on parliament was uncompromising. Party leadership denounced it 
as ‘a means by which the ruling classes exert and maintain their political power’, which 
‘will be destroyed permanently [...] once political power has been conquered’ by the 
proletariat, and replaced with ‘Workers’ Councils’. No change could be affected from 
within the parliamentary system in ‘the fight for political power’. ‘Participation in 
elections and parliamentary activities’ was only recommended for the sake of 
encouraging ‘large-scale actions of the masses, namely demonstrations, the mass 
strike and the uprising.’ Meaningful change, like anchoring ‘the Councils in the 
Constitution’, was impossible.134 Ernst Thalmann spoke on behalf of his party when he 
condemned the ‘fraudulent’ parliament, dominated by ‘the politics of cow-trading, of 
ministerial horse-trading, of plundering the people and depriving the people of 
rights!7135 

Clara Zetkin believed that parliament was fundamentally ‘adapted to the 
requirements of the capitalist order’, and it was thus impossible to attempt an 
‘evolutionist’ strategy ‘to subvert that order’ from within. Even after the revolution the 


‘victorious proletariat’ could not ‘use [parliament] for its own purposes.”!3¢ She later 
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became more open to the ‘evolutionist’ strategy, arguing that the ‘revolutionary 
character’ of an action was independent of whether it was ‘parliamentary’ or a ‘mass 
action’.137 She endorsed parliamentary participation cautiously — socialists had to 
ensure ‘the will to revolution’ - the fundamental communist impulse — was not 
undermined by ‘the development of large national Social-Democratic parties [...] 
which degenerated into parliamentarism pure and simple and lost all revolutionary 
impulse.’138 A similar view was echoed by Paul Levi, who saw parliament as an 
expression of the ‘the bourgeoisie’s will the power’, which mirrored the ‘Worker’s’ 
Councils’, which were ‘for the proletariat the ideological and organisational expression 
of the will to power’. 139 Hermann Duncker similarly considered ‘reformism’ hopeless, 
evinced by the SPD, which was merely a ‘shuttle-cock to be played with by bourgeois 
parties’. Only ‘the great masses of the proletariat’ could affect meaningful change.14° 
After the revolution, the communists would disband parliament and instate ‘true 
proletarian democracy’ — in other words, ‘the dictatorship of the majority over the 


minority. 141 


As Gerhard Bassler notes, by the time of Weimar Germany, the SPD as a whole 


supported parliamentary democracy both as a practical means of attaining power and 
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ideologically.142 Karl Kautsky, the socialist politician and theorist, believed the 
parliaments would be integral to the post-revolutionary self-governing dictatorship of 
the proletariat. Bassler argues that unlike the KPD, members of the SPD like Kautsky 
consciously positioned themselves in opposition to the authoritarianism of Leninist 
and Stalinist Russia, and were more willing to work with liberals in parliament to 
combat the threat of the Nationalist Right.143 

Rudolf Hilferding believed that democracy was perpetually threatened by ‘the 
dictatorial parties’. In 1930 these were ‘the National Socialists, the Nationalists and 
the Communists’.144 Franz Kruger also saw parliament as a possible means of political 
mobilisation for the working class, believing that an anti-parliamentary stance was ‘no 
longer possible’ because ‘according to the republican and democratic constitution the 
whole power of the government derives from the people’, and this power had to be 
wielded.'45 Hilferding declared that it was up to the social democrats ‘to maintain 
democracy and the parliamentary system’, against the threat of the Nationalist 
President Hindenburg.146 He warned that ‘the German Nationalists will do everything 
they can to hinder the activities of parliament’ in support of Hindenburg’s presidential 
authority. It was thus imperative that socialists ‘work [...] within the parliament’ to 
resist the Right.147 Nevertheless he considered the president ‘a secondary problem; the 


primary problem is the paralysis of Parliament.’ 
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It is therefore not surprising that for the SPD member Eduard Bernstein, ‘evolutionary 
socialism’ — socialism achieved through parliamentary participation and the passing 
of legislation — was more than the fulfilment of historical development. It was also an 
ethical principle.148 His commitment to parliament enabled him to write the most 
considered and in-depth treatises on the institution from a socialist perspective. These 
were Socialism as Democracy and Parliamentarism in 1921, and Limits to the Formal 
Implementation of Democracy in 1922. 

Bernstein criticised socialists for using the buzz around parliamentary elections 
merely ‘to hold protest speeches’, instead of engaging with parliamentary procedures 
and methods themselves.149 He declared that ‘the working class must insist on being 
represented in the parliaments according to its numerical strength and cultural force’, 
taking conservative opposition towards parliament as a sign of its utility for 
progressive movements.'5° Indeed, ‘the importance that Social Democracy has 
achieved’ was down to its involvement in parliament. He admitted certain systemic 
problems with parliament, such as the rampant corruption within the party-system. 
Political offices had become less democratic, because as ‘the more parties gain power, 
[...] the more influence they have on the dispensing of positions.’ 151 He also conceded 
that the formation of public opinion was the work of bourgeoise media and industrial 
financers.'52 Nevertheless, he was willing to overlook these issues, claiming that ‘the 
victory of an idea is the corruption of this idea’.153 

In terms of embodying socialist principles, direct democracy was the only other 
possibility to parliament, yet Bernstein opposed it for two reasons: it was logistically 
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impossible, and it placed too much faith in the ignorant masses. Parliamentary 
democracy would enable the rise to power of ‘the intellectually most active elements 
of the population’. By contrast, ‘direct popular voting’ put the fate of the nation ‘in the 
hands of the great mass of the intellectually sluggish, politically indifferent, and 
narrow-minded members of the popular community.”54 In large populations, ‘where 
this responsibility is divided among millions,’ the mass is ‘always inclined to indulge 
their mood if not their whimsy.’ Democracy required the stability and expertise of 
accountable, intermediary representative institutions.155 
‘Direct legislation’ was — according to Bernstein - ‘simply impossible!’ Even after 

the revolution, it would be impossible to simply ‘abolish the state’ and its form of 
parliamentary government. Socialist revolutionaries would be forced to rely on the 
traditional ‘legislative and administrative functions’ until ‘gradually self- 
administration take over its functions on the basis of laws created together.’ But even 
‘self-administration’ would necessarily mean parliamentarism. 

‘The workers’ organisations usually begin with the most extreme democracy, 

mostly with direct legislation and selection of officials through a gathering of 

members. But the more they grow, the more they are forced to form 

representative bodies and to transfer certain power- and leadership 

competencies to these representations.’!5° 


Ultimately, Bernstein did not believe in a ‘fundamental contradiction [...] between 
democracy and parliamentarism.’57 He criticised idealistic and utopian visions of a 
post-revolution direct democracy, claiming that ‘democratic institutions are not ends 
in themselves but rather the means to achieve an all-encompassing, more important 


purpose. Bernstein argued that ‘formal democracy would not guarantee 
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‘revolutionary’ worker’s liberation; ‘social democracy’, he explains, ‘is in its nature 
revolutionary [...] formal democracy [...] is rather more conservative.’ 158 

While Bernstein’s commitment to parliamentary democracy affirms Gerhard 
Bassler’s perspective that socialists in the Republic were not a narrow-minded anti- 
parliamentary coalition, Peter Gay notes that his ideas had little influence on his 


socialist contemporaries. 159 


The criticisms of the Marxists and Nationalists — with the exception of Bernstein — 
were predicated on a fundamental ideological antipathy to the Republic itself. As such, 
their critiques do not engage with questions of state integration, or the reconciliation 
of liberalism and democracy. Neither did they advocate plebiscites, believing that any 
break with the Republican government should be total. Their criticisms of parliament 
were practical — viewing it as an obstacle, a tool, or a symptom of social decay or 


oppression, that had to be dismantled entirely or — for some Marxists — exploited. 


Conclusion 


Historians have often overexaggerated the hostility to Republicanism in Weimar 
Germany’s intellectual landscape, and used this bleak view to blame its political 
theorists and constitutional scholars as partly responsible for nudging the German 
people into questioning the legitimacy of the Republic and abandoning it in its 


desperate final years. Joseph Bendersky blames the illiberalism of the Republic’s 
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political theorists for undermining public ‘faith in democratic institutions’.1° 
Similarly, Hans Mommsen describes Weimar’s overwhelmingly anti-Republican 
‘constitutional thought’ as promoting ‘hostility’ towards the Reichstag among the 
German people. By contrast, this study has not attempted to read the failure of the 
Weimar Republic into an apparent lack of republican sentiment among its 
constitutional scholars and political theorists — not only because such a view has in the 
past anachronistically placed concepts like leader-democracy as a presage of the Nazi 
dictatorship — but because of the commitment to parliamentary democracy evinced by 
the writings of the intellectuals themselves. This study endeavoured to reveal the depth 
and breadth of pro-parliamentary sentiment and argumentation in German 
constitutional scholarship, and the limitations to the anti-parliamentarism among 
Weimar Germany’s more controversial theorists. The conceptualisation of attitudes 
towards parliament expounded in this study will hopefully encourage further research 
into the impact of anti-parliamentary ideas on the general public, and how this fed into 
wider positive or negative views regarding democracy and the Republic. 

I must finally accuse Carl Schmitt of being mistaken when he declared a ‘crisis of 
parliamentarism’ in Weimar Germany in 1923.162 He had misidentified the quest for 
truth as the ultimate claim to parliamentary legitimacy, and failed to engage with the 
second fundamental claim to legitimacy held by the parliamentary nationalist: that 
only parliament could unite the people to form a national will. Thus, when Ellen 
Kennedy wrote that Schmitt attempted to rebut the core tenets of ‘liberal theory’ — that 
parliament promotes the truth and creates the general will — she was incorrect on two 


accounts.163 While she must be given credit for recognising what parliamentary 
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nationalists considered to be the essential role of parliament, it must be said that 
Schmitt’s pro-parliamentary opponents never made the argument from truth — and 
neither did Schmitt engage with the idea that parliament could form the general will. 
Thus, the most significant indictment of Schmitt did not come from modern 
scholarship, but Richard Thoma’s accusation that he failed to adequately engage with 
the pro-parliamentary arguments of his republican contemporaries. If he had, he 
might have been able to provide a more relevant critique of parliament — one that 
accounted for the real fundamental claim to legitimacy made by the parliamentary 


nationalists. 
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